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TITLE IX CHANGES

* On May 6, 2020, the U.S. Department of Education released Title
IX rules on sexual harassment.

* This represents the first full rulemaking on a major Title IX issue
since 1975 and the only one dedicated to sexual harassment

* This presentation will cover the role of the advisor in the Ti
process. -



ROLE OF THE ADVISOR

* Under the new rules, postsecondary institutions must hold live
disciplinary hearings in sexual misconduct cases and allow cross-
examination of witnesses.

* These hearings are quasi-judicial proceedings with certain due process
guarantees similar to a criminal trial.

* Addifionally, this process eliminates the “single investigator” model
insofar as “no decision-maker be the same person who serves as
Title IX Coordinator or investigator” (1247). .




ROLE OF THE ADVISOR (CONT'D)

The advisor may be selected by the party without any intervention from the
college. However, if the party is not able to select an advisor, the college is under
an obligation to provide an advisor.

The advisor may be involved from the initial filing of the complaint, but only has a
specifically defined role at the live hearing.

The advisor will need to meet with the party and become familiar with their
concerns regarding the matter.

The advisor will need to carefully review the investigator's reporf and o Wy
supporting evidence to prepare for the live hearing. g

TO The



OTHER DUE PROCESS REQUIREMENTS

* All sexual harassment rules and training must be “gender neutral” and free
of any “sex bias” or “sex stereotyping.” Investigators and decision-makers
are prohibited from “drawing conclusions about credibility based on a
party’s status” (809).

* When an investigation begins, the parties must be given a written
explanation of the allegations with “sufficient details known at the time a
with sufficient time to prepare a response before any initial interview.”

* Atleast ten (10) days before the hearing, both parties must receive
~report that fairly summarizes the relevant evidence.




UNDERSTANDING WHAT IS SEXUAL HARASSMENT
UNDER TITLE IX

* First, any form of quid pro quo harassment—that is, conditioning any educational
opportunity or benefit on the granting of sexual favors—constitutes a per
se violation of Title IX, regardless of its severity or pervasiveness. Quid pro
quo harassment constitutes conduct without any constitutional protection.

* Second, the final version of the regulations added the proviso that any form of
sexual assault, dating violence, domestic violence, or stalking as defined by the
Clery Act constitutes sexual harassment. These forms of misconduct are so s
in themselves that no finding of “pervasiveness” is required.




UNDERSTANDING TITLE IX JURISDICTION OF
COLLEGES

* Now the phrase “education program or activity” includes “locations, events,
or circumstances over which the recipient exercised substantial control over
both the respondent and the context in which the harassment occurs” as y
well as “any building owned or confrolled by a student organization thatis
officially recognized by a postsecondary institution.” This narrows ’rhe

l application of Title IX considerably from current practice.

* Finally, the new rules establish that Title IX jurisdiction only exists v
~ United States so that a college could not offer Title IX proce
d program for exomple e~




BURDEN OF PROOF

The advisor must understand the application of the relevant burden of proof to
any complaint in order to determine how best to represent the party’s interests.

The burden of proof is the standard a party must satisfy to establish a fact.

There are two standards available under the Title IX rules: preponderance of the
evidence or clear and convincing evidence.

Under the preponderance of the evidence standard, the burden of proof is m '
when the party with the burden convinces the finder of fact that ’rhere
than 50% chance that the claim is frue. '




DETERMINING WHAT IS RELEVANT EVIDENCE

* Only relevant questions may be asked of a party or witness.

* The advisor must limit questions asked to those that will elicit
relevant evidence, otherwise the question will not be allowed
by the decision-maker.

l * Relevant evidence is generally understood to be ewdence
has any tendency to make a fact more or less probobl |

would be without the evidence and the fact in qu -

T consequence in determining the CICTIOH e




UNDERSTANDING RAPE SHIELD PROVISIONS
OF TITLE IX RULES

* The advisor must insure that questions asked about prior sexual
behavior are considered relevant.

* The decision-maker will deem irrelevant questions and
evidence about a complainant’s prior sexual behavior unless
l offered to prove that someone other than the respondent
committed the alleged misconduct or the ques’rlon ‘evi l
S ffered ’ro prove consent so that must be kep
this subjec’r are osked ——




WHAT IS CROSS-EXAMINATION?

* “Cross-examination is the greatest legal engine ever invented for the
discovery of truth.” John H. Wigmore as quoted in Lilly v. Virginia, 527
U.S. 116 (1999).

* Cross-examination has been defined in Merriam-Webster as, “the r
examination of a withess who has already testified in order to check or
discredit the witness’s testimony, knowledge, or credibility.”

* For our purposes, the direct testimony will be given before the li ‘
- heorlng to the investigator. You will review it in the report 'S
vestigator. So at the live heorlng you WI|| on beh




ELEMENTS OF CROSS-EXAMINATION

* You should prepare an outline for withnesses spelling out the facts you want to cover.

* |tisimportant for you to ask succinct questions that usually have “yes” or “no” answers. (i.e.
don't ask “What are you wearing?” but do ask “You are wearing a red shirt today, aren’t
youe")

* Your objective should be to conduct an examination that may be easily followed by the
decision-maker.

l * Each question should just establish a single fact — do not ask compound questions.

As you pose questions you should avoid characterizations and conclusions.

If the withess does not give a definitive yes or no answer to your ques’rlo VO
- continue ’ro focus on the fact you are attempting to es’robllsh unfil yc



POINTERS FOR CROSS-EXAMINATION

* Be patient. Itis natural to want to get the examination over with as quickly
as possible. However you need to focus on the outline you have created
and insure you carefully cover each and every fact you have deemed
relevant for the decision-maker to hear.

* Be respectful but defermined. You should freat each witness with respect 3
but at the same time make sure you are persistent in establishing the fac
that are important to the case for the party you are representing.

enefi .f”’rhe party sitting with you, or for the oth:

Blitesdsking . Inesc. . cllles




R Lo Yo'u will need to be prepared to understand how to reac

THE DETERMINATION AND APPEAL

* Once the live hearing is concluded, the decision-maker will deliberate
and issue a written determination. This determination will include
findings of fact, rationale for the decision, and instructions on how to
appeal.

* |In your role as advisor, you will likely be called upon to help the party
review the determination to understand it and may be asked about |
appeals process.

ermination and to answer questions about it an



QUESTIONS?
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